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M/s. Bharat Sanchar Nigam Limited Ahmedabad ·

gr 3fa rhr orig al{ ft an, 5a ,f@alt al 3r4ta R~fa Tar a
x=rcITTTT t:-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-

Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

fcrrfn:r~.1994 cBT mxr 86 a siafa 3la atf ut GT aft
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf2am et#ta fl #tr gen, qr zgc vi hara 34la nzn@raw it. 2o, q eG
g1ffclcc1 cbA.11'3°-s, ~ ~. ali3+-lcilcillci-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) or@ta nrznf@raw at fa#tu 3rf@fu, 1994 cBT mxr 86 (1) er;~~
~ Pill+-11cJc1l 1994 * frn:r, 9 (1) *~~ 1:pfl=f ~:tr- s "B 'qR~B cf5T
Gr raft gi Ur Irr [Gr mg a f4sq 3r4ta 6t { it srat uRajf
3ft ut aReg (Ga ya mfr ufR N<ft) 3TR x=rrl?.T fa en i muf@rau al .../.llll4ld
f{~ 'g", cfITT fr 1aua eta a # .../.llll4"ie, cf1 ~ -<fvit~I'< cB" 'TTl=f xf ~l!slif¢ct ~
TY k u j uri hara at l=Jtrr, GlJTGl cBT l=Jtrr 3j a,zn Tu fn T, 5 l UT Ura a
t cn3i ~ 1 ooo /- ~~ N<ft I ui hara #t l=Jtrr, GlJTGl cBT BflT 3llx~ 1"fllT ~
I, 5 lg IT 50 all dq m at u; 5oo/- #) 35ft stfi uii hara at l=Jtrr, GlJNf cBT
BflT 3it aura ·Tar uif nu 5o ear u Ura usnar & ai 5Ty 1oooo/- #ha 3uft ztft

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded &
penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/
where the amount of service. tax & inter.est demanded & penalty levied is more than fifty
Lakhs rupees, in the form of.,,.ercrsJe-d,.qank draft in favour of the Assistant Registrar of the
bench of nominated Publ~~~~~t9r_$~~-'.~f~1e place where the bench of Tribunal is situated.
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(iii) fc@n:r~.1994 c#J' tITTT 86 c#J' Bcf-tITTT (2~) cf> 3@1Rf 3rcflc;r~ Pllll-JltjC'JJ, 1994 cf> RlJ1l 9 (2)
if Reiff mtf ya.l7 al r in gad Ure arr 3rrzga, ##ta scar zrca/ rzga, i#a aura
~ (3rcflc;r) cf> 3TmT c#J' Wffm ( i.N-ll:f ~ wrrfurc; mTI wfi) 3ITT ~/~ 3TT<Jcrn 3T~ B1f 3TT<Jcrn, ~
~ ~. ~~ c/51" ·~ ffi cf) ~ ~ ~ W1TT ~ ~~ ~ ~/ 3TT<Jcrn ,
~~~gRT tnfur 3TmT c#i- mTI~ wft I

(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST. 7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise or Commissioner, Central Excise
(Appeals) (one of which shall be a certified copy) and copy of the order passed by the Central
Board of Excise & Customs / Commissioner or Dy. Commissioner of Central Excise to apply to the
Appellate Tribunal.

2. zrenizitf@era nrznrau zrcn 3rf@ea, +97s c#J' mIT 1:Jx~-1 cf> 3iafa ffffa fag 374ar p rrzr
~ ~{!.f!R~ cf> 3TRW c#J' mTI tR xii 6.50/-- ha a nyraa zc fez am zta afej

2. One copy of application or 0,1.0. as the case may be, and the order of the adjuration
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. W1TT Ice, Ura gen y ara and#ha ntnferavr (affafe,) [uaa), 1982 l:f 'clft@ ~~~
l=fTl-Jc'IT c/51" flfA-J~er ffi ar fa#i st 3it an 3raffa Rau uTar ?]

3. Attention is also invited to the rules covering these and other related matters contained in Q
the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. tlP:rr ere#, h4hr3u eraa hara 3r4it qf@raur (a@en # tffc:r 3'fCfiill c):;-~ ~~ 3c'Crlc;.:, .:,

er;ea 31f@0f@JI, r&yy Rt ear 39n a3iaai fa#zagizn.-) 3/f@0fr 2azg(gory fr iczrr 29) feaia. o.oz.2oy.:,

5it RR faar 3f@1feta. r&&g cfi'r arr3 # siaiaaa at sfmar a{&; arrfa#a{ q4.if@raaa
3rfar &, sf fazmt c):;-3iruia srm#sat3r4f@ 2zrfratzau 3TTWli" irj" ITT
hc4r3ea eraviharaa3iiis fa fa av ara'aemf2 &.:, .:,

(iJ mu 11 SI c):;- 3iair fefR ta#

(ii) «dz sat Rl ft ale araa mw
(iii) Gr#z satfrail a fa G c):;- 3fcfJt:r ~ ~

» 3rtsarf zrz fazr arranan f4ftzr (i. 2) 3rf@0fr, 2014 h 3caqafa#t3r4trafara
-mre.-r~~ .3f"$ Ver .3-flfrc;i- 911"~~ tlml

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section
35F of the Central Excise Act, 1944 which is also made applicable to Service Tax under section
83 of the Finance Act, 1994 provided the amount of pre-deposit payable would be subject to
ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay application and
appeals pending before any appellate authority prior to the commencement of the Finance (No.2)Act, 2014.

(4) ( ) s ziasf i,sr3n2r a 1m1 3r#lr f@Naur#mar rgira 3rarar era zar c:us fctcl IRa ITT ar a=rrar
.:, .:,

far arr era# 103aracraltssfhaus faafa zta avg# 102narcrsua?[.:, .:, .:,

(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where dutx- or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute." aire,
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ORDER-IN- APPEAL

F.No.: V2(ST)121/A-1I/2015-16

0

0

This order arises on account of an appeal filed by M/s Bharat Sanchar
Nigam Limited , 7th Floor, B Wing, NERP-Central Statement Cell, O/o The CGMT,
Telephone Bhavan, C. G. Road, Ahmedabad-380 006 (hereinafter referred to as
'the Appellants') against Order-in-Original NO.SD-02/13/AC/2015-16 Dated
29.09.2015 (hereinafter referred to as the 'impugned order for the sake of

brevity) passed by the Assistant Commissioner, Service Tax, Division-II,
Ahmedabad (hereinafter referred to as the 'Adjudicating Authority' for the sake
of brevity).

2. Brief facts of the case are that the appellants are engaged in providing the
services under the category of "Telegraph Authority- Telephone Connection"

besides so many other services and holding Service Tax Registration No.

AABCB5576GST438. During the course of Audit of the records of 'the Appellants',

on scrutiny of input service tax credit documents for the period April,2013 to

September,2014, it was noticed that the appellants had availed Cenvat Credit of
2,95,111/- for the Services Tax Paid on the hiring of Vehicle under Rent-A

Cab Services.

The definition of 'Input service' was amended vide Notification No. 8/2012-CE

(NT) dated 17.03.2012 (w.e.f 01.04.2012). The definition of "Input Service", is
defined under Rule 2(1) of the CENVAT Credit Rules, 2004, is reproduced

here under:

((I) "Input Service" means any services,-
(i)used by a provider of (output service) old (taxable service)
for providing an output services or
(ii) used by manufacturer, whether directly or indirectly, in or
in relation to the manufacture of final products and clearance
of final products upto the place of removal, and includes
services used in relation to modernisation, renovation or repairs
of a factory, premises of provider of output service or an office
relating such factory or premises, advertisement or sales
promotion, market research ,storage upto the place of removal,
procurement of inputs, accounting, auditing, financing,

· recruitment and quality control, coaching and training,
computer services networking, credit rating, share registry,
security, business exhibition, legal services, inward
transportation of inputs or capital goods and outward
transportation upto the place of removal; [but excludes)
old[but excludes . taxable services],-

(() .
[(B) [services provided by way of renting of a motor vehicle] in so far

as they relate to a motor vehicle which is not a capital
goods--0T5,
.s ""/MNPe(a ~-~y• .. ~,..: .• ·•~·. ·'~}

From above, it x:~t;t~~_,t}~ the service provided by way of renting of the

'{, .. ,,,,,c,:,:i'•' ,./
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motor vehicle in so far as they relate to a motor vehicle which is not a capital
good and has specifically been excluded from the definition of 'Input Service'
vide exclusion (B) of clause (ii) of the said definition and therefore the credit of
Service tax paid on Rent-a-cab service was not allowable to the appellants as the

same has been excluded from the definition "input service" and thereby made it

ineligible for availing of CENVAT credit. Accordingly, a show cause notice dated
10.03.2015 was issued to the appellants. The Adjudicating Authority had
disallowed the CEINVAT credit of 2,95,111/- and confirmed the recovery of the

said amount under the proviso to section 73(1) of the Finance Act ,1994 read

with Rule 14 of CCR,2004. He also ordered the appellants to pay interest at

appropriate rate under Section 75 of the Finance Act, 1994 and also imposed
penalty under Section 78 of the Finance Act, 1994 for suppressing the facts from
the department.

3. Being aggrieved with the impugned order, the appellant has filed the
present appeal followed with written submission on the grounds which are
interalia mentioned as under:-

The appellants claimed that they are a service receiver of rent-a-cab serviceand
have contracts with the service provider to provide rent-a-cab service. They
stated that the definition of capital goods as prescribed in Rule 2(a) of CCR,
2004, includes motor vehicles designed to carry passengers including their
chasis, registered in the name of the provider of service and when used for
providing output service of;

(i) transportation of passengers; or

(ii) renting of such motor vehicle; or

(iii) imparting motor driving skills.

The appellants claimed that they have verified that all the vehicles used by the
service provider are owned and registered in the name of the service provider.
Such motor vehicles are also used by the BSNL on rent. Thus fulfilling the·
conditions mentioned in the above definition. Moreover, the said motor
vehicles were used by the Appellants for providing out-put services. The renting

of motor vehicle services had direct or indirect connection with out-put services

provided by appellants. The said vehicles were neither used for the private
purpose of the officers nor forming part of perks of the officers. The vehicles
were used for departmental purpose during working hours only.

4. Personal hearing was granted on 04.07.2016 wherein Shri Chirag Patel,
Chartered Accountant and Shri Sagar Parmar (JAO CSCX Taxation) appeared
before me on behalf of the appellants and reiterated the contents of the appeal

memorandum. /4~~ .
5. I have carefully gone((£~ht~~~ipf the case on records, ground~ of
the Appeal Memorandum, a&?1ritten/orc)lB_Ii6missions made by the appellants ij

27-....-'..
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at the time of personal hearing. I find that the appeal has been filed on.
30.12.2015 after receipt of, the impugned order· on 09.10.2015 by the

'appellants. As per the provisions of Section-85 (3) of the Finance Act, 1994 as
amended vide the Finance Act, 2012 made effective from 28.05.2012; an appeal

was required to be presented before the Commissioner, Central Excise (Appeals)
within two months from the date of receipt of the impugned order. The appeal

should have been filed within two months from 09.10.2015 but the same was

filed on 30.12.2015 and thus, there is a delay of 21 days in filing the appeal.
Further, the Proviso to Section-85 (3) of the Finance Act, 1994 empowers the

Commissioner, Central Excise (Appeals) to allow the appeal to be presented

within a further period of one month if the appellate authority is satisfied that
the appellants were prevented by sufficient cause from presenting the appeal·
within aforesaid period of two months. I find that for the said delay in filing

appeal, the appellants have neither filed any application for Condonotion of

Delay nor pleaded during the personal hearing held before me. Further, the
appellants have also not mentioned anything about the said delay neither in the

appeal memorandum nor in the written submission filed before me. Thus, in
view of the above facts, the appeal filed by the appellant is time barred.

7. Accordingly, the appeal filed by the appellant is rejected being time
barred.

li!a--J,
o±»wet»

COMMISSIONER (APPEAL-II)
CENTRAL EXCISE, AHMEDABAD.

ATTESTED

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.

BY R.P.A.D.
M/s Bharat Sanchar Nigam Limited,
7th Floor, B Wing, NERP-Central Statement Cell,
O/o The CGMT, Telephone Bhavan, C. G. Road, Ahmedabad-380 006

Copy To:
1. The Chief Commissioner, Central Excise, Ahmedabad zone, Ahmedabad.
2. The Commissioner, Service Tax, Ahmedabad.
3. The Deputy/Assistant Commissioner, Service Tax, Div.II, Ahmedabad.
4. The Assistant Compissj9er, System-Ahmedabad
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